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THE "EQUITABLE MORTGAGE" IN NEW YORK 

The common law provided no device for giving security for 
the -payment of a debt or obligation except by a vesting the 
possession of the res, given as security, in the creditor or by the 
transfer of a legal interest in it to the creditor. When the legal 
interest was transferred, as in the case of the common law mort- 
gage of realty or chattels, the transferee became vested with a 
real right in rem subject only to a termination of the legal interest 
by payment of the debt or obligation when due. This right in rem 
carried, with it so far as legal rules were concerned all of the 
benefits and burdens of ownership, and it was only through the 
device of the bill to redeem and of the bill to restrain waste and for 
an accounting in equity that the legal rights and possession of the 
security holder were curtailed by compelling their exercise for 
the benefit of the debtor once the satisfaction of the debt was 
provided for. The common law pledge originally was regarded 
as giving the pledgee a mere right of possession, similar to the 
common law lien, but with the expansion of the rights of the 
pledgee by giving him the right to transfer his pledge and, under 
the doctrine of Donald v. Stickling, 1 even to repledge the pledged 
chattel for a larger amount than that of the original pledge, with- 
out converting the subject of the pledge, the right of the pledgee 
took on more completely the character of a legal right in rem. 
The common law as it became a developed system evolved no 
doctrine of "real obligation" or lien under which the debtor 
retained possession of the security, such as the conventional 
hypotheca as it was worked out by the Roman Law. 2 

In early English law there were traces of such a doctrine. 
Glanville 3 gives examples of common law writs both to foreclose 
and to redeem a pledge of lands of which the pledgor retained 
possession. Apparently the pledge could be accomplished without 

'(1866) L. R. 1 Q. B. 585. 

"'Thus according to the praetorian law, a hypotheca gave the creditor 
in the first, place a real right of action which enabled him on non-payment 
of the debt to obtain possession of the thing hypothecated and in the second 
place it gave him a right of sale, i. e., a right to realize the value of the 
thing for the purpose of satisfying his claim." Sohm, Institutes (2nd ed.) 
375-6. See also at p. 378. Just. Int. Lib. IV. c 6, § 7; Moyle, The Insti- 
tutes of Justinian, c. II, p. 6. 

'Glanville (Beames) Lib. X, c. 6, 7, 8, 9, 11. 
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placing the pledgee in possession and Glanville states it as law 
that the pledgee did not gain seizin of the pledged lands. 

But by the time of Littleton, 4 the only form of common law 
security of land and of chattels was the mortgage or in the case 
of chattels the pledge which was created by vesting possession 
of the pledged chattels in the pledgee. Both were legal relation- 
ships giving rise to no primary equitable rights so far as the mort- 
gage or pledge relationship was concerned. It was only with the 
invention of the bill to redeem in 1625 that the relationship became 
a subject of equitable cognizance. 5 

The Roman notion of lien by conventional hypotheca found its 
way into English law in the form of the Admiralty lien and in the 
statutory form of security by recognizance in the nature of statute 
staple, and the eligit which was the forerunner of the modern 
judgment lien bore some resemblance to it. 6 

In modern law we have adopted the doctrine of the tacit 
hypotheca, (i. e., lien with possession in the debtor imposed by 
law regardless of agreement 7 ) in the case of the mechanic's lien, 
and in the various types of statutory lien on chattels under which 
the debtor is permitted to remain in possession of the subject of 
lien. 8 The modern judgment lien had no common law basis and 
is strictly statutory having its origin in the statutes of West- 
minster II (13 Edw. I, c. 18) . 9 It remained for the courts of 
equity to work out a system of security analogous to the hypotheca 
by which the creditor acquired neither possession nor a legal right 
in the subject of security and under which his equitable right 
was a right in personam, by appropriate remedy to compel the 
debtor to apply the subject of security to the payment of the debt. 
This form of security is generally described as the equitable mort- 
gage or lien 10 since the rights conferred by it are exclusively 

'Littleton, §§ 332, 333, 334, 335, 337, 338, 339; Coke, § 209a, b. 

'Emmanuel College v. Evans (1625) 1 Rep. Ch. 18; cf. Wade's Case, 5 
Co. Rep. 114; Langford v. Barnard (1594) Tothill 134. 

"2 Bl. Comm. 160. 

'Girard, Manuel elementaire de droit romain, 771. Sohm, Institutes 
(2nd ed.) 440, 492, 519. 

S N. Y. Lien Law, § 120, Lien on monuments and cemetery structures; 
§ 140, Lien for labor on stone; § 160, Lien on mare and foal. 

•Black, Judgments §§ 397-406. 

"The phrase is also loosely used in describing absolute conveyances 
which equity construes as a mortgage, and trust deeds of land to a third 
person to secure payment of a debt. 
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equitable as distinguished from the legal interest conferred by the 
common law type of mortgage which, even in the lien state confers 
some legal rights although the practical consequence of it is, as in 
the case of the common law mortgage, to secure payment of the 
debt, by the sale of the property held subject to the mortgage and 
the appropriation of the proceeds to the payment of the debt. 

This form of security may be classified into the equitable 
mortgage or lien which is quasi-contractual in its origin and the 
equitable mortgage which is based on consensus or agreement of 
the parties to it. The former is based on the duty and power of 
equity to compel restitution in those cases where the property of one 
is improved or added to by another, induced by fraud or mistake 
under such circumstances as to entitle him to equitable relief. 11 
In such cases the relief may take the form of a lien imposed by 
equity on the property improved on principles analogous to the 
general right of recovery in quasi-contract. 

The latter in the final analysis will be found to be a special 
application of the doctrine of specific performance to agreements 
to give security. Equity does not generally enforce contracts 
either to give or receive a loan of money. 12 While the damages 
for breach of such a contract may be inadequate, the inadequacy 
is almost directly proportionate to the probability that the loan may 
not be repaid at maturity. Equity therefore in this as in many 
other cases refuses its relief because greater injustice may result 
from the exercise of its jurisdiction than would result from leaving 
the parties to their rights at law. Once, however, the lender has 
made his advance to the borrower relying on the promise of the 
borrower to give security, equity may give complete relief by com- 
pelling specific performance of the promise. There can be no 
adequate remedy at law since legal damages would be speculative 
depending on the future ability of the debtor to pay and the future 
need and value of the security. Equity will thus compel perform- 
ance of the agreement to give security regardless of its particular 
form. The agreement may be to give a formal mortgage of specific 

"MacGreal v. Taylor (1897) 167 U. S. 688, 17 Sup. Ct. 961 ; Coman v. 
Lakey (1880) 80 N. Y. 34S; Miner v. Beekman (1872) SO N. Y. 337; 
Perry v. Board of Missions (1886) 102 N. Y. 99, 6 N. E. 116; Bostwick v. 
Beach (1887) 105 N. Y. 661, 12 N. E. 32; Lyons Nat'l Bank v. Shuler 
(1910) 199 N. Y. 405, 92 N. E. 800. 

"Bradford etc. R. R. v. New York etc. R. R (1890) 123 N. Y. 316, 
25 N. E. 499; and see Rogers v. Challis (1859) 27 Beavan 175; 1 Ames, 
Cases on Equity, 61. 
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property or that particular land or property will be held by the 
borrower as security to the lender, and in all cases the ultimate 
relief is the foreclosure and sale of the property. It is upon the 
like principle that a mortgage so defectively or informally executed 
as not to operate as a legal mortgage or to cover property intended 
to be described in it may be made effective as an equitable mort- 
gage. 13 Underlying the defective instrument of transfer is the 
agreement that some specific property shall be mortgaged and it 
is this agreement which equity specifically enforces. 14 The equitable 
mortgage by pledge of title deeds which is a recognized form of 
equitable security in England rests upon a similar basis. The 
equitable right to security is recognized and enforced because the 
borrower impliedly agrees that the land described in the pledged 
deed shall stand as security for his debt. 15 

The agreement may be informal, 104 and in New York at least it 
seems to be settled that the performance by the lender in advancing 
his money is sufficient to take the case out of the Statute of 
Frauds. 16 On settled principles of equity the equitable mortgage 
should be deemed to be valid and enforceable not only against the 
equitable mortgagor, but against all subsequent transferees of the 
mortgaged property except bona fide purchasers. And this is the 
rule of the New York courts with respect to equitable mortgages 
of land 17 except in so far as the rules of common law are modified 
by the recording acts. In Mathews v. Damainville, 1 * it was held 
that a contract for a mortgage, performance to be contingent upon 

"Defectively executed mortgage, Hamilton Trust Co. v. Clemes (1900) 
163 N. Y. 423, 57 N. E. 614. 

"See Payne v. Wilson (1878) 74 N. Y. 348. 

"This form of security has been upheld in New York. See Rockwell v. 
Hobbey (1844) 2 Sandf. 9; but cf. Ebling Brewing Co. v. Gennaro (A. D. 
1919) 179 N. Y. Supp. 384. See 14 Columbia Law Rev. 672. 

"•Chase v. Peck (1860) 21 N. Y. 581. 

"Sprague v. Cochran (1894) 144 N. Y. 104, 38 N. E. 1000; Roberye v. 
Winne (1893) 71 Hun 172, affirmed, 144 N. Y. 709; Smith v. Smith (1891) 
125 N. Y. 224, 26 N. E. 259; Ladd v. Stevenson (1889) 112 N. Y. 325, 19 
N. E. 842; Atlantic Trust Co. v. Holdsworth (1901) 167 N. Y. 532, 60 
N. E. 1106. 

"Stoddard v. Hart (1861) 23 N. Y. 556; Chase v. Peck (1860) 21 N. Y. 
581; Payne v. Wilson (1878) 74 N. Y. 348; United States Mortgage & 
Trust Co. v. Eastern Iron Co. (1907) 120 App. Div. 679, 105 N. Y. Supp. 
291; Curran v. Opperheimer (1914) 164 App. Div. 746, 150 N. Y. Supp. 
369; People ex rel. Mathews v. Woodruff (1902) 75 App. Div. 90, 77 N. Y. 
Supp. 722. 

"See Mathews v. Damainville (1905) 100 App. Div. 311, 91 N. Y. 
Supp. 524. 
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a future event, duly reduced to writing and recorded, will not be 
upheld as a lien against purchasers in good faith ; that the record 
of the contract did not operate to give constructive notice of the 
lien since it was not a conveyance within the meaning of the 
recording act. Section 290, sub-division 2, of the New York Real 
Property Law, which defines conveyances which may be recorded, 
provides that a conveyance within the meaning of the recording 
act includes "every written instrument by which the title to any 
real property may be affected". The precise question seems not to 
have been since raised in the courts of New York, and in view of 
the fact that it has not reached the court of last resort and that 
there is authority favoring a different view, 19 this decision cannot 
be regarded as finally disposing of the question. 

The equitable mortgage of land is enforceable against the mort- 
gagor and an attaching or levying creditor of the mortgagor. 20 It 
is enforceable against all subsequent takers with notice. 21 If the 
mortgagee goes into possession with the consent of the equitable 
mortgagor he may set up his equitable mortgage as an equitable 
defense to ejectment by the mortgagee whose only remedy is a bill 
to redeem or a bill for an accounting. 22 On principle, since equi- 
table rights cannot generally be created in favor of a volunteer, it 
would seem that an equitable mortgage cannot be created without 
consideration or to secure a past indebtedness when there is no 
agreement for extension, or forbearance by the mortgagee. This 
was the decision in Dempsey v. McKenna. 23 In this respect the 



"Parkist v. Alexander (1815) 1 John. Ch. 394; Hunt v. Johnson (1859) 
19 N. Y. 279; Watkins v. Vrooman (1889) 51 Hun 175; Todd v. Eighmie 
(1896) 4 App. Div. 9, 38 N. Y. Supp. 304. 

'"Payne v. Wilson (1878) 74 N. Y. 348; Hamilton Trust Co. v. Clemes 
(1900) 163 N. Y. 423, 57 N. E. 614; United Mortgage & Trust Co. v. East- 
ern Iron Co. (1907) 120 App. Div. 679, 105 N. Y. Supp. 291; Curran v. 
Opperheimer (1914) 164 App. Div. 746, 150 N. Y. Supp. 369; Matter of 
Howe (1828) 1 Paige 125; White v. Carpenter (1830) 2 Paige 217, 269. 

a People ex rel. Mathews v. Woodruff (1902) 75 App. Div. 90, 77 N. 
Y. Supp. 722; Matter of Howe (1828) 1 Paige 125 (semble) and see Sey- 
mour v. McKinstiy (1887) 106 N. Y. 230, 12 N. E. 348; Bennett v. Murphy 
(1908) 123 App. Div. 102, 108 N. Y. Supp. 231, aff'd 195 N. Y. 553; Lvnch 
v. Utica Ins. Co. (1837) 18 Wend. 236; Husted v. Ingraham (1878) 75 N. 
Y. 251; Sprague v. Cochran (1894) 144 N. Y. 104, 38 N. E. 1000; National 
Bank of Deposit v. Rogers (1901) 166 N. Y. 380, 390, 59 N. E. 922. 

"Chase v. Peck (1860) 21 N. Y. 581 ; and see Hubbell v. Moulson (1873) 
53 N. Y. 225; Becker v. McCrea (1908) 193 N. Y. 423, 86 N. E. 463. 

a (1897) 18 App. Div. 200, 45 N. Y. Supp. 973. See also Stoddard v. 
Hart (1861) 23 N. Y. 556; Ladd v. Stevenson (1889) 112 N. Y. 325, 19 N. E. 
842; Roberys v. Winne (1893) 71 Hun. 172. affirmed, 144 N. Y. 709. 

In Sullivan v. Corn Exchange Bank (1912) 154 App. Div. 292, 139 N. Y. 
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equitable mortgage is to be contrasted with the lien theory of the 
New York legal mortgage. Although so far as legal rights of the 
mortgagee in New York are concerned he is treated as having a 
mere lien without any of the incidents of legal ownership ascribed 
by the common law to the mortgagee, 21 he is nevertheless deemed 
to acquire a sufficient legal interest in the mortgaged property by 
virtue of the mortgage conveyance to enable the mortgagor to make 
a gift of the mortgage to the mortgagee, 25 and it is well settled 
that a valid legal mortgage may be given to secure a past 
indebtedness without any new consideration or any forbear- 
ance or extension of the debt by the mortgagee, and such a 
mortgage will rank in the order of its priority over subsequent 
liens given for value. 28 Such a mortgage, however, does not 
rank as a purchaser for value so as to cut off prior equities. 27 
The distinction appears to be that between the executed gift which 
equity protects when it is once vested in the donee and the execu- 
tory obligation which equity does not generally create unless con- 
sideration be given for it. 

Equitable mortgages, like other equitable claims, rank in the 
order of their priority in time, whereas the equitable mortgage may 
be cut off by the subsequent legal mortgage for value. Since the 
legal mortgagee having acquired a legal interest in the mortgaged 
property may assert the rights of a bona fide purchaser. 28 

In the case of equitable security upon personal property the 

Supp. 97, it was said that no new consideration was required to support 
an equitable mortgage to secure a pre-existing debt and the case of Wheeler 
v. Kirtland (1873) 24 N. J. Eq. 552, holding contra, was criticised. But in 
Sullivan v. Corn Exchange Bank, the mortgage was duly executed although 
the formal obligation intended to accompany it was not executed until a 
later date, it could, therefore, be upheld as a legal mortgage given to secure 
a pre-existing debt. 

The policy of the law in New York is not to create new equitable rights 
without consideration. See Alger v. Scott (1873) 54 N. Y. 14; Parkley v. 
Muller (1914) 164 App. Div. 351, 149 N. Y. Supp. 620. 

24 Runyon v. Mersereau (1814) 11 John. 534; Kootright v. Cady (1860) 21 
N. Y. 343; Stoddard v. Hart (1861) 23 N. Y. 556; Trimm v. Marsh (1874) 
54 N. Y. 599; Odell v. Montross (1877) 68 N. Y. 499; Barson v. Mulligan 
(1908) 191 N. Y. 306, 84 N. E. 75. 

^Bucklin v. Bucklin (1864) 1 Abb. App. Cas. 242; but see Welch v. 
Graham (1910) 124 N. Y. Supp. 945. 

2S Young v. Guy (1882) 87 N. Y. 457; Lehrenkrauss v. Bonnell (1910) 
199 N. Y. 240, 92 N. E. 637. 

!7 Young v. Guy (1882) 87 N. Y. 457. 

"Hubbell v. Hendirckson (1903) 175 N. Y. 175, 67 N. E. 302; Seymour 
v. McKinstry (1887) 106 N. Y. 230, 12 N. E. 348, 14 N. E. 94; Bogert v. 
Bliss (1896) 148 N. Y. 194, 42 N. E. 582. S 
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New York decisions have not adhered so strictly to principle as it 
has been worked out in the case of the equitable mortgage of land. 
In the absence of controlling statutes the equitable mortgage of 
personal property should be subject to the same rules as equitable 
security in land. This is the result reached in England and very 
generally in the other states of this country, but by a series of deci- 
sions of our courts, and by legislation, the rule of the equitable mort- 
gage as applied to land has been extensively modified in its applica- 
tion to personal property. The equitable mortgage of chattels is 
recognized in New York as creating no legal rights but as confer- 
ring on the mortgagee the right in equity to demand of the 
mortgagor the benefit of the security agreed to be given. 

Questions as to this form of security have most frequently 
arisen in connection with the so-called mortgage of after acquired 
property. It is the settled rule of the common law that a grant 
of chattels of which the grantor had neither title nor possession 
at the time of grant passes no interest to the grantee even though 
the grantor subsequently acquires the chattels described in the 
instrument of transfer. Thus there can be no present sale or 
mortgage of after acquired property effective to pass any legal 
interest to the vendee or mortgagee. 20 Such a mortgage, however, 
may operate as an implied contract to sell or give a mortgage, and 
thus be brought within the principle already discussed of a lien 
growing out of agreement specifically enforceable in equity, against 
both the promisor and subsequent creditors and purchasers with 
notice. 

This doctrine was established in Holroyd v. Marshall, 30 which 

M An exception to this rule of common law is the anomalous doctrine of 
potential property, such as < crops not yet grown or the increase of animals 
not yet in esse, title to which may be passed by a grant or contract of sale 
made in advance of the physical existence of the subject of grant or sale. 
Grantham v. Hawley (1615) Hobart 132. 

A mortgage of potential chattels not actually in existence, therefore, 
passes a_ legal interest to the mortgagee who may maintain a legal posses- 
sory action for the chattels when they come into existence. Rochester v. 
Rasey (1894) 142 N. Y. 570, 37 N. E. 632. 

By Section 86 of the New York Uniform Sales Act it is provided that 
when the parties purport to effect a present sale_ of future goods the agree- 
ment operates as a contract to sell goods. This section is generally con- 
sidered to have abolished the doctrine of sales of potential goods, but Sec- 
tion 155 of the Sales Act expressly provides that the Uniform Sales Act 
does not apply to mortgages, so that an effective legal mortgage on potential 
goods may apparently still be made in New York although it would not be 
possible under Section 86 to make a present sale of such property. 

""(1862) 10 H. L. Cas. 191. 
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has been generally followed as sound law. 31 In New York the 
doctrine was recognized in McCaffray v. Woodin 32 when the ques- 
tion arose between the parties to the agreement, and in Wisner v. 
Ocumpaugh 33 when the lien was enforced against a purchaser with 
notice, and in Coats v. Donnell 3 * when the lien was upheld against 
creditors. In Kribbs v. Alvord 3 \ the doctrine was fully developed 
in accordance with principle. In this case a mortgage was given 
by the plaintiff's lessee to the plaintiff on chattels, which might 
thereafter be placed on the leased premises by the lessee, as 
security for the rent. The mortgage was duly recorded as a mort- 
gage of chattels. Thereafter the lessee brought chattels upon the 
leased premises which he subsequently sold to the defendants. In 
an action brought by the plaintiff to impress the mortgage lien 
upon the after acquired chattels, it was held that the plaintiff could 
succeed. The court held that although the mortgage did not 
operate on the legal title to the after acquired chattels, it could 
be supported as an agreement for security conferring equitable 
rights on the mortgagee. The court said: 

"Invalidity at law imports nothing more than that a mortgage 
of property thereafter to be acquired is ineffectual as a grant to 
pass the legal title. A court of equity, in giving effect to such a 
provision, does not put itself in conflict with that principle. It 
does not hold that a conveyance of that which does not exist 
operates as present transfer in equity, any more than it does in 
law. But it construes the instrument as operating by way of 
present contract to give a lien, which, as between the parties, takes 
effect and attaches to the subject of it as soon as it comes into 
the ownership of the party. Such we deem the rule to be in 
equity in this State." 3511 

The fact that the defendant had no actual notice of the mortgage 
and had purchased the property in good faith, the court deemed 
immaterial since the mortgage was recorded and the purchasers 
from the mortgagor were "therefore chargeable with constructive 

"Glenn, Creditors' Rights. § 263. See also an article by Professor Willis- 
ton, 19 Harvard Law Rev. 557. 

B _(1875) 65 N. Y. 459; Deeley v. Dwight (1892) 132 N. Y. 59, 30 N. 
E. 258. 

"(1877) 71 N. Y. 113. 

"(1883) 94 N. Y. 168 (lien on future bank account). See also Husted v. 
Ingraham (1878) 75 N. Y. 251. 

35 (1890) 120 N. Y. 519, 24 N. E. 811. 

"(a) Kribbs v. Alford, supra, at p. 524. 
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notice and the Hen of the plaintiff is not affected by their failure 
to find the mortgage." This case would seem to have established 
the equitable mortgage of chattels in New York on the same basis 
as the equitable mortgage of realty, subject only to the require- 
ment of the chattel mortgage recording act that such a mortgage 
must be filed in order to give it validity against purchasers in good 
faith and creditors. 

Kribbs v. Alvord was followed by the decision in Rochester v. 
Rasey™ which has had a far reaching effect upon the doctrine of 
the equitable mortgage of chattels in New York. In this case the 
plaintiff brought an action for the conversion of chattels which he 
had purchased at a judgment creditor's sale. The defendant 
claimed the same chattels under a chattel mortgage covering after 
acquired chattels, which he had taken into possession claiming 
under his mortgage. The court held that the plaintiff was entitled 
to recover, resting its decision on three grounds: (1) that the 
action was at law with respect to the "strictly legal rights of the 
two contending creditors" and that the defendant could not, there- 
fore, in such an action set up equitable rights to the property; 
(2) that the equitable mortgage only had validity as between the 
parties to the contract, citing Kribbs v. Alvord 37 as authority, and, 
hence, it could not be set up against a levying creditor of the mort- 
gagor; (3) that the statute provides for filing a chattel mort- 
gage as "a substitute for an immediate delivery or an actual 
and continued change of possession of the things mortgaged", 
and that such provision must be deemed to exclude the idea 
of a chattel mortgage upon non-existent things or that such 
an instrument could operate to defeat the lien of an attach- 
ing or execution creditor. The first two of these grounds 
of decision were obviously untenable. The equitable defense had 
been authorized by Section 507 of the Code of Civil Procedure 
for many years, before the decision in this case. An equitable 
mortgage as a defense to a possessory action had previously actually 
been pleaded successfully in the case both of land 38 and of chattels. 39 
Kribbs v. Alvord i0 did more than determine the validity of' the 
equitable mortgage of after acquired chattels between the parties 

3S (1894) 142 N. Y. 570, 37 N. E. 632. 
"Supra, footnote 35. 
"Chase v. Peck (1860) 21 N. Y. 581. 

"Wisner v. Ocumpaugh (1877) 71 N. Y. 113; Coman v. Lakey (1880) 
80 N. Y. 345. 

"Supra, footnote 35. 
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to the mortgage. It actually impressed the lien of the equitable 
mortgage on the mortgaged property in the hands of a purchaser 
in good faith who was affected with constructive notice only because 
the mortgage had been recorded. The objection that the equitable 
mortgage of after acquired property was not within the chattel 
mortgage recording act presented an arguable question, although 
it had been decided in the negative in Kribbs v. Alvord since the 
court had held in that case that the mortgage of after acquired 
goods was within the recording acts and that the record of it was 
constructive notice to subsequent purchasers. That there should 
be any distinction in the policy of the recording act or in principle 
between the rights of the de facto innocent purchaser and the 
creditor in the case of a recorded mortgage of future goods does 
not seem open to question. One who in good faith has advanced 
his money in the purchase of chattels in the possession of the mort- 
gagor certainly should not be in any worse position than the levying 
creditor who has made no advance on the faith of them. That the 
purchaser who has bought in good faith should be chargeable with 
notice of the record of the mortgage of future chattels and should 
be subject to the mortgage, but that such a mortgage should not be 
valid and enforceable against an attaching creditor is a curious 
legal incongruity. 

Neither Kribbs v. Alvord* 1 nor Rochester v. Rasey* 2 has been 
overruled ; they have both been repeatedly cited by the New York 
courts with approval and they are apparently both law in New 
York. It follows that the mortgage of future goods, if duly 
recorded in accordance with the chattel mortgage law is valid and 
enforceable against subsequent purchasers whether with or without 
actual notice since the recordation of the mortgage is notice to 
purchasers. 43 

But such a mortgage even though recorded will have no validity 
against creditors who have acquired a lien by levy or through 
receivership or bankruptcy proceedings. 44 

"Supra, footnote 35. 

"Supra, footnote 36. 

"See Duff us v. Bangs (1890) 122 N. Y. 423, 25 N. E. 980; Central Trust 
Co. v. West India Imp. Co. (1901) 169 N. Y. 314, 62 N. E. 387. 

"Titusville Iron Co. v. City of New York (1912) 207 N. Y. 209, 100 
N. E. 806; Zartman v. First Nat'l. Bank (1907) 189 N. Y. 267, 82 N. E. 
127; Mathews v. Hardt (1903) 79 App. Div. 570, SO N. Y. Supp. 462. 
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If the reasoning of Rochester v. Rasey be accepted, that the 
real vice of the mortgage of after acquired chattels is that it con- 
flicts with the policy of the recording act since that act con- 
templates only mortgages of existing chattels it would seem 
to follow that an agreement for security on a existing chattel 
or other equitable lien on chattels could be recorded as a mort- 
gage or conveyance" intended to operate as a mortgage" 
within the meaning of Section 230 of the New York Lien Law 
and would be valid and enforceable against both purchasers with 
notice and levying creditors. 45 

It would also follow that equitable liens which are quasi- 
contractual in origin and therefore not within the chattel mortgage 
recording act would be valid against creditors of the mortgagor 
even though not recorded. A striking example is to be found in 
Coman v. Lakey ie which although decided long before Rochester 
v. Rasey is not necessarily affected by the later decision. In that case 
the defendant took a purchase money chattel mortgage from a cor- 
poration which under the then existing statute had no power to give 
a chattel mortgage in consequence of which the mortgage was held 
to be void. Thereafter the plaintiff became a purchaser of the 
chattels at a judgment creditor's sale, after which the defendant 
took possession of the chattels claiming under his mortgage. In 
an action brought to recover for his conversion of the chattels, it 
was held that the defendant had a good equitable defense founded 
on his equitable lien based on his right to restitution of the chattels 
when the mortgage failed. Thus the opposite result was reached 
from that reached in Rochester v. Rasey, but distinguishable from 
it on the ground that the lien not arising from agreement of the 
parties, but by operation of law was not within the requirements 
of the recording act, or invalidated by it. 

A similar question may be raised with respect to agreements to 
pledge either present or future chattels when the chattels remain in 
the possession of the pledgor. Such agreements when taken as 
security for advances made are deemed to create equitable liens as 
between the parties which would entitle the lender to a specific 
pledge of the chattels referred to in the agreement. 47 Such agree- 

"Husted v. Ingraham (1878) 75 N. Y. 251 ; Kribbs v. Alford (1890) 120 
N. Y. 519, 24 N. E. 811. 

"(1880) 80 N. Y. 345. 

"Sexton v. Kessler (1911) 225 U. S. 90, 32 Sup. Ct. 657 (appeal South- 
ern Dist. of N. Y.) ; Parshall v. Egger (1873) 54 N. Y. 18. 
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ments are deemed to give the lender a license to possess himself of 
the chattels and his possession once effected may be maintained 
against levying creditors, even though a substantial period of time 
has elapsed between the date of the agreement and the time of 
taking possession. 48 

A delivery of the chattels under such an agreement by the 
borrower to the lender cannot, therefore, be construed as in fraud 
of creditors. 40 Such agreements are obviously not intended to 
operate as chattel mortgages and it has been held that they are not 
within the meaning of the chattel mortgage recording law, requiring 
instruments intended to operate as chattel mortgages to be recorded 
in order to give them validity against levying creditors if the trans- 
fer of possession of the mortgaged chattels to the creditor be not 
"immediate." 50 

From this it would follow as a matter of technical legal reasoning 
that an unrecorded agreement to pledge specific chattels given for 
advances made would be valid and enforceable against levying 
creditors and of course purchasers, a result so inconsistent with the 
policy of the law as announced in Rochester v. Rasey and applied 
in cases following it that courts may be expected to avoid that 
result whenever the precise question arises. 51 

Upon the same reasoning the equitable mortgage on other forms 
of property than chattels not within the purview of the chattel 
mortgage recording act, the validity of which is consequently 
not dependent upon recording, may be expected to be valid and 
enforceable both against purchasers with notice and creditors. 

"Parshall v. Egger (1873) 54 N. Y. 18. 

"Hickok v. Cowperthwait (1913) 210 N. Y. 137, 103 N. E. 1111; Sexton 
v. Kessler (1911) 225 U. S. 90, 32 Sup. Ct. 657. 

Marshall v. Egger (1873) 54 N. Y. 18, 23. 

"Another question arising from the doctrine of Rochester v. Rasey 
that the mortgage of future goods is in conflict with the policy of the 
chattel mortgage recording act, is the effect of the mortgagee's taking 
possession of the after acquired chattels some time after they have been 
acquired by the mortgagor. In the case of a mortgage of existing chattels 
when the mortgage is not recorded, such subsequent taking of possession 
will not give the mortgage validity as against then existing creditors. 
Stephens v. Perrine (1894) 143 N. Y. 476, 39 N. E. 11; cf. Castleman v. 
Mayer (1900) 55 App. Div. 515, 67 N. Y. Supp. 229; as reviewed and 
explained in Castleman v. Mayer (1901) 168 N. Y. 354, 61 N. E. 282; 
but the Federal Court (Northern Dist. of N. Y.) has lately held that 
the equitable mortgage of after acquired chattels when recorded confers 
on the mortgagee a right of self help to take possession of the chattels 
which if exercised will give the mortgage validity against the mortgagor 
in bankruptcy. In Re Roseboom (1918) 253 Fed. 136; but cf. Mathews 
v. Hardt (1903) 79 App. Div. 570. 
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This we have already noted is the result in the case of the equitable 
mortgage of land. This should also be the rule in the case of 
mortgages or liens on present or future book accounts, choses in 
action or other intangibles not embraced by the term "chattels." 
That an equitable lien is created by the assignment of future book 
accounts is the law of New York. 82 This Hen attaches to the chose 
in action in the hands of purchasers since the assignee of the chose 
in action in New York takes subject to collateral equities. 53 It 
should follow that an unrecorded mortgage of future book accounts 
is valid and enforceable against creditors of the mortgagor. This 
seems to be the effect of certain New York decisions, 5 * and it is the 
rule of the Federal Courts sitting in the New York districts and 
applying the local law of security in bankruptcy cases, 55 Especially 
noteworthy was the case of Sexton v. Kessler** in which it was 
held that an unrecorded agreement to pledge specified after- 
acquired securities, which were retained by the borrower, entered 
into more than four months before bankruptcy, created an equitable 
lien in favor of the lender, and that delivery of the securities to the 
lender by the borrower within four months of bankruptcy did not 
constitute an unlawful preference within Section 60 of the Bank- 
ruptcy Act. The decision in this case was followed by an amend- 
ment in 1916, to Section 230 of the New York Lien Law, so as to 
render invalid as to creditors, a mortgage or pledge or lien upon 
stocks or bonds unless the mortgage or lien be recorded 
or the stocks or bonds pledged, be delivered to the pledgee 
on the day the loan is advanced or made. This amendment, how- 
ever, left undisturbed the law affecting agreements to pledge choses 
in action or other intangibles, excluding stocks or bonds, as it of 
course left unaffected agreements for the pledge of chattels. 

The doctrine of Rochester v. Rasey is still further complicated 
by the doctrine of the New York Courts that the retention of mort- 
gaged chattels by the mortgagor, even when the mortgage is 

"Field v. The Mayor, Etc., of New York (1852) 6 N. Y. 179. 

"Central Trust Co. v. West India Improvement Co. (1901) 169 N. Y. 
314; 62 N. E. 387; Owen v. Evans (1892) 134 N. Y. 514, 31 N. E. 999. 

"Hovey v. Elliott (1890) 118 N. Y. 124, 23 N. E. 475; McNeeley v. 
Welz (1901) 166 N. Y. 124. 59 N. E. 697; MacDonnell v. Buffalo, Etc.. Co. 
(1908) 193 N. Y. 92, 85 N. E. 801. 

"Greey v. Dockendorff (1913) 231 U. S. 513, 34 Sup. Ct 166; In re 
Imperial Textile Co. (1917) 239 Fed. 775; Young v. Upson (1902) 115 
Fed. 192. 

"(1912) 225 U. S. 90, 32 Sup. Ct 657. 
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recorded, with a power on the part of the mortgagor to sell the 
mortgaged chattels for his own benefit, is fraudulent and void as to 
creditors. 57 This doctrine although frequently criticized and dis- 
credited in many states is firmly entrenched in New York. It 
operates not only to render the mortgage of existing chattels unen- 
forceable against creditors of the mortgagor but combined 
with the doctrine of Rochester v. Rasey it makes im- 
possible the giving of any general lien or charge on a shift- 
ing stock of goods which is a well established form of security 
under the English law and in many of our states. It is to be 
observed that the doctrine that the power of sale by the mortgagor 
for his own benefit renders the mortgage void as to creditors, has no 
application under the New York decisions when the power is to 
sell for the benefit of the mortgagee and to account to him for the 
proceeds. 58 Nor does it apply when the agreement is that the 
mortgagor shall sell the mortgaged chattels and give a new mortgage 
to the original mortgagee on goods purchased with the proceeds, 59 
although under the doctrine of Rochester v. Rasey such an agree- 
ment with respect to after-acquired chattels would have no validity 
against levying creditors. It is thus probable that without the 
decision of Rochester v. Rasey our courts would have worked out a 
doctrine supporting the validity of the general lien as a floating 
charge on a shifting stock of merchandise. A commercial com- 
munity could not long be deprived of so useful a legal device and 
an effort was made to supply it by Section 45 of the New York 
personal property law adopted in 1911. 

This statute authorized the creation of a general lien or floating 
charge upon merchandise including after-acquired chattels, to 
secure the payment of advances or commissions or other charges 
covered by the agreement for a lien, providing that such lien shall 
be valid against creditors provided certain formalities are observed, 

"Grisw'old v. Sheldon (1851) 4 Comstock N. Y. 581; Gardner v. Mc- 
Ewen (1859) 19 N. Y, 123; Hangen v. Hachemeister (1889) 114 N. Y. 
566, 21 N. E. 1046; Mandeville v. Avery (1891) 124 N. Y. 376, 26 N. E. 
951 ; Skilton v. Codington (1906) 185 N. Y. 80, 90, 77 N. E. 790; Zartman v. 
First Nat'l. Bank (1907) 189 N. Y. 267, 82 N. E. 127; Pfeiffer v. Roe (1905) 
108 App. Div. 54, 95 N. Y. Supp. 1014; Titusville Iron Co. v. City of New 
York (1912) 207 N. Y. 203, 100 N. E. 806. 

5 "Conkling v. Shelley (1863) 28 N. Y. 360; Miller v. Lockwood (1865) 
32 N. Y. 293; Skilton v. Codington (1903) 86 App. Div. 166, 83 N. Y. 
Supp. 351. 

M Brackett v. Harvey (1883) 91 N. Y. 214; Preston v. Southwick et al. 
(1889) 115 N. Y. 139, 150, 21 N. E. 1031; Karst v. Gane (1893) 136 N. Y. 
316, 32 N. E. 1073; In re Purtell (1914) 215 Fed. 191, 194. 
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the most important of which are the posting and maintenance of a 
notice of the lien on the premises where the merchandise is located 
and the filing of a notice of the lien containing certain detailed 
information, in the office for filing chattel mortgages. The statute, 
contemplates the sale of the merchandise by the borrower who is 
authorized to retain possession since it provides for the acquisition 
of a lien upon accounts receivable resulting from the sale of the 
merchandise. The section may, therefore, be presumed to do away 
with the rule that retention of possession by the mortgagor with 
power of sale for his own benefit is fraudulent . as to creditors, 
providing all the formalities required by the section are complied 
with. The filing provisions are cumbersome and onerous and the 
privilege afforded by the statute has not been extensively used. 

In any discussion of the equitable mortgage in New York refer- 
ence should be made to a- form of security customarily used by> 
commercial bankers and known as the "trust receipt". The prac- 
tice has grown up especially in New York for the banker, who has 
accepted drafts with bill of lading attached for account of a" con- 
signee or importer of merchandise, to deliver the merchandise to 
the consignee or importer in advance of the payment of the draft. 
On making the delivery the banker takes a "trust receipt" from the 
importer whereby he undertakes to hold the merchandise in trust 
for the banker, with power in the importer to sell it or manufac- 
ture and sell it and account for the proceeds to the banker. By this 
procedure payment of the draft is provided for from the proceeds 
of the merchandise, which the banker, upon familiar principles, held 
as security for the draft on its acceptance. The transaction bears 
certain superficial resemblances to the chattel mortgage or condi- 
tional sale, but it is distinguishable from both in its peculiar origin 
iri a particular type of mercantile transaction as well as by its form. 
Accordingly, it is held that such a transaction is not within the 
recording acts applicable to chattel mortgages and conditional 
sales, and that the banker's lien although not recorded and although 
it is not coupled with possession of the merchandise, is superior to 
the claims and liens of creditors or purchasers with notice. 60 

■A brief summary of the present New York law as indicated by 
the decisions which have been discussed, will serve to emphasize 

"Moors v. Kidder (1887) 106 N. Y. 32, 12 N. E. 818; National Bank of 
Deposit v. Rogers (1901) 166 N. Y. 380, 59 N. E. 922; Drexel v. Pease 
(1892) 133 N. Y. 129, 30 N. E. 732; Charavay & Bodvin v. York Silk Mfg. 
Co. (1909) 170 Fed. 819. 
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the lack of harmony in the law with respect to the so called equit- 
able mortgage or lien. 

1. The equitable mortgage of land is valid and enforceable 
against creditors of the mortgagor and purchasers with notice from 
the mortgagor, but apparently if recorded it is not within the 
recording act and its record will therefore not be constructive 
notice if it is in the form of a contract to give a mortgage. 

2. The equitable mortgage of chattels, including the mortgage 
of after acquired chattels, is valid and enforceable against pur- 
chasers from the mortgagor with notice and when recorded, the 
record is constructive notice to purchasers. 

3. The mortgage of after acquired chattels, although recorded, 
is not valid against attaching or levying creditors or the trustee in 
bankruptcy of the mortgagor although an equitable mortgage 
on existing chattels may be upheld against creditors if properly 
recorded. 

4. Agreements to pledge existing or future chattels, where the 
pledgor retains possession of the chattels, create equitable liens 
which are not within the recording acts and so far as judicial 
decisions and judicial reasoning now indicate the rule, they are 
valid against both purchasers with notice and creditors of the 
mortgagor. 

5. Equitable liens, quasi-contractual in character, although not 
recorded, are valid and enforceable against all subsequent takers 
from the mortgagor, both creditors and purchasers except bona 
fide purchasers. 

6. The equitable mortgage of choses in action or other intang- 
ibles, present or future, need not be recorded and they are valid 
and enforceable against creditors and against purchasers with or 
without notice (unless the subject of mortgage is a negotiable 
security). The single exception is found in the case of stocks and 
bonds which must be delivered to the lender, or the mortgage or 
the lien recorded in order to give it validity against creditors of 
the mortgagor. 

7. The lien by trust receipt, given to one who has accepted a 
draft with bill of lading attached covering the chattel described in 
the receipt, need not be recorded nor need the creditor retain pos- 
session of the chattels which are subject of the lien and it is valid 
and enforceable against creditors and against purchasers with 
notice. 
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8. There is no provision under the New York law for a gen- 
eral lien or floating charge on a shifting stock of merchandise 
except under the cumbersome provisions of Section 45 of the Per- 
sonal Property Law. 

In a commercial community the equitable lien or charge is of 
constantly increasing importance. With rights of general creditors 
properly protected as they are in New York by an adequate record- 
ing system there would seem to be no reason why such a lien 
should not be deemed capable of being recorded and when recorded 
be fully upheld and protected. In any event the curious inconsist- 
encies and complications of the law relating to such security call for 
comprehensive reform and unification. 

Harlan F. Stone 
Columbia Law School 



